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FLEXERA SOFTWARE 
END-USER LICENSE AGREEMENT 

Installation 
 
IMPORTANT-READ CAREFULLY: This End-User License Agreement (“Agreement”) is a legal contract 
between you, either (a) an individual user or (b) a business organization (in either case the “Licensee”), and Flexera 
Software for the Software.   
 
As used herein, for Licensees in Japan, “Flexera Software” means Flexera Software GK, a Godo Kaisha organized 
under the laws of Japan; for Licensees in Europe, Middle East, Africa, or India, “Flexera Software” means Flexera 
Software Limited, a private company limited by shares and incorporated in England and Wales with company 
number 6524874; for Licensees in Australia and New Zealand, “Flexera Software” means Flexera Software Pty 
Ltd. with ABN 40 052 412 156  and for Licensees outside of the countries listed above, “Flexera Software” means 
Flexera Software LLC, a Delaware limited liability company.  
 
By clicking on the “I ACCEPT” button, by opening the package that contains the Software, or by copying, 
downloading, accessing or otherwise using the Software, Licensee agree to be bound by the terms of this Agreement 
and Licensee represent that Licensee are authorized to enter into this Agreement on behalf of Licensee’s corporate 
entity (if applicable).  If Licensee does not wish to be bound by the terms of this Agreement, click the “I DO NOT 
ACCEPT” button, and/or do not install, access or use the Software.   

 

DEFINITIONS 
 

“Build System” means a machine or group of machines dedicated to compiling code via automated or scheduled 
tasks. 

“Contractor” means any third party contracted by Licensee to perform services on behalf of Licensee. 

“Documentation” means the technical specification documentation generally made available by Flexera Software to 
its licensees with regard to the Software.  

“License Level” means the quantitative limitations and unit of measure applicable to the license purchased by 
Licensee as specified on the applicable invoice.   

“Licensee Site” means any location owned or leased solely by Licensee or that portion of any shared space, such as 
a shared data center, attributable solely to Licensee, or in the instance of an employee working remotely, that 
location from which such employee is working while using Licensee-provided equipment on which the Software 
may be installed. 

“Software” means the object code form of the InstallShield or InstallAnywhere software products, as further 
identified on an invoice.  Such products may include InstallShield Express, InstallShield Professional, InstallShield 
Premier, InstallShield Limited Edition for Visual Studio, Standalone Build, InstallShield Collaboration, 
Virtualization Pack, MSI Tools, InstallAnywhere Professional, InstallAnywhere Premier, InstallAnywhere 
Collaboration, and InstallAnywhere Cloud Pack. The Software may include features that will limit use of the 
Software in excess of the License Level. 

“Updates” means patches, additions, modifications, and new versions of the Software incorporating such patches, 
additions and modifications that are provided to Licensee by Flexera Software and that are not included in the initial 
delivery of the Software.  Updates do not include additions or modifications that Flexera Software considers to be a 
separate product or for which Flexera Software charges its customers extra or separately. 

“Upgrade” means a new version of Software made available by Flexera Software, and identified in an invoice, 
order confirmation, or SKU as an “Upgrade".   

“User” means the individuals who access the Software for the purposes of designing and developing software 
installations.   
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I. EVALUATION AND FREE SOFTWARE 

 
The use of Software received by Licensee for purposes of evaluation (“Evaluation Software”), regardless of how 
labeled, or any Software provided at no charge, excluding InstallShield Limited Edition for Visual Studio (“Free 
Software”), will be governed by the terms set forth in this Article I, in addition to the General Terms set forth in 
Article IV. If Licensee has received the Software for purposes of evaluation, regardless of how labeled, the use of 
the Software is limited to a specified period of time, as detailed in the email accompanying the download 
instructions, or if not specified in such email, twenty-one (21) days from Licensee’s acceptance of this Agreement 
(the “Evaluation Period”).    
 
1. Grant of License. Subject to all of the terms and conditions of this Agreement, Flexera Software grants 

Licensee:  
a. For Evaluation Software:  during the Evaluation Period, a limited, internal use, non-exclusive, 

non-transferable license to use the Software solely to evaluate its suitability for Licensee’s internal 
business requirements at Licensee’s site(s) only.  Licensee may not share any pricing, findings, 
reports, or outcomes with any third party. Without limiting the foregoing, Licensee may not use 
the Software during the Evaluation Period to create publicly distributed computer software or for 
any other purpose.  This license may be terminated by Flexera Software at any time upon notice to 
Licensee and will automatically terminate, without notice, upon the first to occur of the following: 
(a) the completion of Licensee’s evaluation of the Software or (b) the expiration of the Evaluation 
Period. 

b. For Free Software:  a limited, internal use, non-exclusive, non-transferable license to use the 
Software for Licensee’s internal business requirements at Licensee’s site(s) only.  

 
2. Limited Use Software.  Portions of the full-use version of the Software may be withheld or unusable.  Full use 

of the Software may be restricted by technological protections. 
 

3. No Maintenance.  Flexera Software will have no Support and Maintenance obligation to Licensee for 
Evaluation Software or for Software provided at no charge, unless otherwise agreed by the parties. 

 
4. Disclaimer of Warranty.  THE SOFTWARE IS PROVIDED ON AN "AS IS" BASIS.   NEITHER 

FLEXERA SOFTWARE NOR ITS SUPPLIERS MAKE ANY OTHER WARRANTIES, EXPRESS OR 
IMPLIED, STATUTORY OR OTHERWISE, INCLUDING BUT NOT LIMITED TO WARRANTIES 
OF MERCHANTABILITY, TITLE, FITNESS FOR A PARTICULAR PURPOSE OR 
NONINFRINGEMENT. LICENSEE MAY HAVE OTHER STATUTORY RIGHTS. HOWEVER, TO 
THE FULL EXTENT PERMITTED BY LAW, THE DURATION OF STATUTORILY REQUIRED 
WARRANTIES, IF ANY, SHALL BE LIMITED TO THE SHORTER OF (I) THE STATUTORILY 
REQUIRED PERIOD OR (II) THIRTY (30) DAYS FROM LICENSEE’S ACCEPTANCE OF THIS 
AGREEMENT. 

 
5. Limitation of Liability.  IN NO EVENT WILL FLEXERA SOFTWARE BE LIABLE FOR ANY 

DAMAGES, INCLUDING LOST PROFITS OR DATA, OR OTHER INCIDENTAL OR 
CONSEQUENTIAL DAMAGES, ARISING OUT OF THE USE OR INABILITY TO USE THE 
SOFTWARE OR ANY DATA SUPPLIED THEREWITH, EVEN IF FLEXERA SOFTWARE HAS 
BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES, OR FOR ANY CLAIM BY ANY 
OTHER PARTY.  IN NO CASE WILL FLEXERA SOFTWARE’S LIABILITY FOR ANY DAMAGES 
HEREUNDER EXCEED FIFTY DOLLARS (US $50). 

 
II. LIMITED EDITION SOFTWARE FOR VISUAL STUDIO 

 
The use of InstallShield Limited Edition for Visual Studio will be governed by the terms set forth in this Article 
II, in addition to the General Terms set forth in Article IV.  Each individual User may only register for a single 
instance of the Limited Edition Software.   
 
1. Grant of License. InstallShield Limited Edition for Visual Studio is a functionally limited version of the 
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InstallShield software and is intended specifically for use with Visual Studio. Subject to all of the terms and 
conditions of this Agreement, Flexera Software grants Licensee a limited, internal use, non-exclusive, non-
transferable license to use the Software solely for Licensee’s internal business requirements at Licensee’s site(s) 
only.  Flexera Software grants Licensee the right to install and use the software on a single computer to be used 
exclusively with Visual Studio and the right to install and use up to two (2) additional instances for use within a 
Team Foundation Server environment.   For the purposes of this Section, Software shall also include any 
Documentation of the Software product provided to Licensee under this Agreement. 
 

2. Disclaimer of Warranty.  THE SOFTWARE IS PROVIDED ON AN "AS IS" BASIS.  NEITHER 
FLEXERA SOFTWARE NOR ITS SUPPLIERS MAKE ANY OTHER WARRANTIES, EXPRESS OR 
IMPLIED, STATUTORY OR OTHERWISE, INCLUDING BUT NOT LIMITED TO WARRANTIES 
OF MERCHANTABILITY, TITLE, FITNESS FOR A PARTICULAR PURPOSE OR 
NONINFRINGEMENT. LICENSEE MAY HAVE OTHER STATUTORY RIGHTS. HOWEVER, TO 
THE FULL EXTENT PERMITTED BY LAW, THE DURATION OF STATUTORILY REQUIRED 
WARRANTIES, IF ANY, SHALL BE LIMITED TO THE SHORTER OF (I) THE STATUTORILY 
REQUIRED PERIOD OR (II) THIRTY (30) DAYS FROM LICENSEE’S ACCEPTANCE OF THIS 
AGREEMENT. 

 
3. Limitation of Liability.  IN NO EVENT WILL FLEXERA SOFTWARE BE LIABLE FOR ANY 

DAMAGES, INCLUDING LOST PROFITS OR DATA, OR OTHER INCIDENTAL OR 
CONSEQUENTIAL DAMAGES, ARISING OUT OF THE USE OR INABILITY TO USE THE 
SOFTWARE OR ANY DATA SUPPLIED THEREWITH, EVEN IF FLEXERA SOFTWARE HAS 
BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES, OR FOR ANY CLAIM BY ANY 
OTHER PARTY.  IN NO CASE WILL FLEXERA SOFTWARE’S LIABILITY FOR ANY DAMAGES 
HEREUNDER EXCEED FIFTY DOLLARS (US $50). 

 
III. ALL OTHER EDITIONS OF THE SOFTWARE 

 
The use of all other editions of the Software will be governed by the terms set forth in this Article III, in addition 
to the General Terms set forth in Article IV.   
 
1. License. 

 
a. Grant of License.  Subject to all of the terms and conditions of this Agreement and upon Licensee’s 

payment of the fees shown on the invoice and acceptance of this Agreement, Flexera Software grants 
Licensee a non-transferable, non-sublicensable, non-exclusive license to use Software for internal purposes 
at Licensee’s site(s) only, but only in accordance with (a) the Documentation, (b) this Agreement and (c) 
the License Level.  For the purposes of this Section, Software shall also include any Documentation and 
any Updates provided to Licensee under this Agreement.  For Software that will be used in a service 
provider role, the terms of Addendum 1 shall apply; licenses not identified as service provider licenses on 
an invoice may not be used in a service provider capacity. 
 

i. If Licensee has a license to the InstallAnywhere Collaboration or InstallAnywhere Enterprise, it 
may use the Software for the purposes of creating unit test installations for its own exclusive use. 
Licensee may use the Software as a plug-in to the Eclipse Open Source IDE. Flexera Software is 
not licensing to Licensee any right, title, and interest with respect to the Eclipse Open Source IDE; 
Licensee’s use of the Eclipse Open Source IDE is subject to Licensee’s acceptance of the terms 
and conditions of the end-user license agreement from Eclipse Foundation for that product. 

ii. If Licensee has licensed the InstallAnywhere Standalone Build Node-Lock Software, Licensee 
may install and use one copy of the Software on a single computer residing on Licensee’s 
premises only for Licensee’s internal business purposes. 

 
b. License Models.  Licensee may purchase either a node-locked or concurrent license, which will be 

identified on the applicable order confirmation. 
 

i. Node-Locked Licenses.  If Licensee has licensed Software on a node-locked basis, Licensee may 
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install and use one instance of the Software on a single computer either physically installed or on a 
virtual image on that computer only at Licensee’s site(s) for Licensee’s internal business purposes 
only in accordance with the License Level. A node-locked license is limited to use by a single 
User on a single computer or virtual image; Licensee may not install the Software on a shared 
computer.  Copying a virtual image for the purposes of using the image either simultaneously or as 
a replacement on another machine is strictly prohibited.   
 

ii. Concurrent Licenses.  If Licensee has licensed on a concurrent basis, Licensee may install the 
Software on any machine at Licensee’s site(s) for Licensee’s internal business purposes only in 
accordance with the License Level.  All machines using the Software must have the ability to 
communicate with a license server to be authorized to use the Software.  

 
c. Standalone Build Licenses: In addition to the use rights for the Software, Standalone Build Licenses may 

also be run on a separate Build System but only if run by automated processes or by a User. 
 

d. Installation and Copies. Licensee may install on Licensee's computers for use only by Licensee's employees 
and Contractors as many instances of the Software as is designated in the applicable invoice. Licensee may 
not make copies of the Software unless otherwise set forth in an applicable invoice.  Notwithstanding the 
foregoing, Licensee may make a copy of the Software for back-up purposes. 
 

e. Use by Contractors. Subject to the terms and conditions of this Agreement, Licensee’s Contractors may use 
the licenses at a Licensee site only, provided that (a) such use is only for Licensee’s benefit, (b) Licensee 
agrees to remain responsible for each such Contractor’s compliance with the terms and conditions of this 
Agreement and (c) upon request Licensee will identify each such Contractor to Flexera Software. Use of 
the Software by the Contractors and Licensee in the aggregate must be within the License Level set forth in 
the applicable invoice.  
 

f. License Restrictions. Licensee shall not (and shall not allow any third party to): 
 

i. use or apply the Try and Die or Try and Buy functionality for the benefit of any software products 
that are not owned by Licensee; 
 

ii. decompile, disassemble, or otherwise reverse engineer the Software or attempt to reconstruct or 
discover any source code, underlying ideas, algorithms, file formats or programming interfaces of 
the Software by any means whatsoever (except and only to the extent that applicable law prohibits 
or restricts reverse engineering restrictions, and then only with prior written notice to Flexera 
Software); 
 

iii. except as expressly permitted in this Agreement, distribute, sell, sublicense, rent, lease or use the 
Software (or any portion thereof) for time sharing, service bureau, hosting, service provider or like 
purposes; 

 
iv. remove any product identification, proprietary, copyright or other notices contained in the 

Software, including but not limited to any such notices contained in the physical and/or electronic 
media or Documentation, in the Setup Wizard dialog or “about” boxes, in any of the runtime 
resources and/or in any web-presence or web-enabled notices, code or other embodiments 
originally contained in or otherwise created by the Software, or in any archival or back-up copies, 
if applicable; 

 
v. modify any part of the Software, create a derivative work of any part of the Software, or 

incorporate the Software into or with other software, except to the extent outlined in the 
Documentation or expressly authorized in writing by Flexera Software; or 

 
vi. publicly disseminate performance information or analysis (including, without limitation, 



 
 

 
Installation EULA - April 2014 5  Flexera Software Confidential 
 
 

benchmarks) from any source relating to the Software. 
 
2. Upgrades.  Upgrades, if provided to Licensee, may be licensed to Licensee by Flexera Software with additional 

or different terms and conditions.  Upgrades may be used only by the User of the original version of the 
Software that is being upgraded.  After installation of an Upgrade, such User may continue to use the prior 
version(s) of the Software in accordance with the terms and conditions applicable to such version, provided that 
(i) the prior version(s) may only be used by the same User of the Upgrade; (ii) Licensee acknowledges that any 
obligation Flexera Software may have to support the prior version(s) may be ended upon the availability of the 
Upgrade.   
 

3. Ownership.  Notwithstanding anything to the contrary contained herein, except for the limited license rights 
expressly provided herein, Flexera Software and its suppliers will retain all rights, title and interest (including, 
without limitation, all patent, copyright, trademark, trade secret and other intellectual property rights) in and to 
the Software and the Documentation and all copies thereof, modifications thereto, and derivative works based 
thereupon. Licensee acknowledges that it is obtaining only a limited license right to the Software and 
Documentation and that irrespective of any use of the words “purchase”, “sale” or like terms hereunder no 
ownership rights are being conveyed to Licensee under this Agreement or otherwise. 

 
4. Payment Terms/Shipments.  For Licensees in Japan, all fees are in non-refundable Japanese Yen.  For 

Licensees in Europe, Middle East, Africa, or India, all fees are in the currency outlined in the quote/invoice and 
are non-refundable.  For Licensees in New Zealand or Australia, all fees are in non-refundable Australian 
Dollars.  For Licensees in any region not outlined, all fees are in non-refundable US Dollars.  Fees are due 
within thirty (30) days of the date of the invoice.  Licensee shall be responsible for all taxes, withholdings, 
duties and levies arising from the order (excluding taxes based on the net income of Flexera Software). Any late 
payments shall be subject to a service charge equal to 1.5% per month of the amount due or the maximum 
amount allowed by law, whichever is less. All Software and Documentation shall be delivered by electronic 
means unless otherwise specified on the applicable invoice. All shipments of any media will be FOB Origin. 

 
5. Taxes.  Fees do not include taxes.  If Flexera Software is required to pay any sales, use, GST, VAT, or other 

taxes in connection with Licensee’s order, other than taxes based on Flexera Software’s income, such taxes will 
be billed to and paid by Licensee. Licensee will make all payments of fees to Flexera Software free and clear of, 
and without reduction for, any withholding taxes; any such taxes imposed on payments of fees to Flexera 
Software will be Licensee’s sole responsibility and consequently the amount of such fees will be increased such 
that the net fee received by Flexera Software will be the same as if such withholding taxes were not imposed, 
and Licensee will provide Flexera Software with official receipts issued by the appropriate taxing authority, or 
such other evidence as the Flexera Software may reasonably request, to establish that such taxes have been paid. 

 
6. Support and Maintenance.   

 
a. Support and Maintenance. Flexera Software shall provide the level of support and maintenance services 

(“Support and Maintenance”) set forth on the applicable invoice, if any, during such period as Licensee 
has paid the applicable fee. Support and Maintenance will be provided in accordance with Flexera 
Software’s then-current Support and Maintenance terms. 
 

b. Exclusions. Flexera Software will have no Support and Maintenance obligation to Licensee where the 
Software source code has been modified (except for Updates) or for any Evaluation Software or for any 
Free Software. 
 

c. Renewals. In the event Licensee elects not to obtain or renew Support and Maintenance, Licensee may 
retain the Software and Documentation but will have no further right to Support and Maintenance for the 
Software. If Licensee wishes to reinstate lapsed Support and Maintenance, Licensee may do so only within 
ninety (90) days from expiration of the Support and Maintenance term and by paying Flexera Software an 
amount equal to the then-applicable annual fee plus one-hundred fifty percent (150%) of the fees that 
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would have been due had Licensee remained enrolled during the lapse period. Support and Maintenance 
may be renewed for the first renewal period (the duration of which may be no shorter than one year, and no 
longer than the length of the initial maintenance period) for the same annual rate paid during the first 
Support and Maintenance period. 
 

7. Warranty. 
 

a. Limited Software Performance Warranty. Flexera Software warrants to Licensee that for a period of ninety 
(90) days from initial delivery of the Software to Licensee (the “Warranty Period”) the Software shall 
operate in substantial conformity with the Documentation. Flexera Software does not warrant that 
Licensee’s use of the Software will be uninterrupted or error-free or that any security mechanisms 
implemented by the Software will not have inherent limitations. Flexera Software’s sole liability (and 
Licensee’s exclusive remedy) for any breach of this warranty shall be, in Flexera Software’s sole 
discretion, to use commercially reasonable efforts to provide Licensee with an error-correction or work-
around which corrects the reported non-conformity, to replace the non-conforming Software with 
conforming Software, or if Flexera Software determines such remedies to be impracticable within a 
reasonable period of time, to terminate the Agreement  and refund the license fee paid for the Software. 
Flexera Software shall have no obligation with respect to a warranty claim unless notified of such claim in 
writing within the Warranty Period. 

 
b. Exclusions. The limited warranties set forth in this Section 7 shall not apply to warranty claims arising out 

of or relating to: (a) use of the Software with hardware or software not required in the Documentation; (b) 
modifications to the Software source code; (c) defects in the Software due to accident, abuse or improper 
use by Licensee or (d) Evaluation Software or Free Software. 
 

c. Disclaimer. THE WARRANTIES IN THIS SECTION 7 ARE LIMITED WARRANTIES AND 
EXCEPT AS EXPRESSLY SET FORTH IN THIS SECTION 7, THE SOFTWARE IS PROVIDED 
“AS IS”. EXCEPT AS EXPRESSLY SET FORTH IN THIS SECTION 7, NEITHER FLEXERA 
SOFTWARE NOR ITS SUPPLIERS MAKE ANY OTHER WARRANTIES, EXPRESS OR 
IMPLIED, STATUTORY OR OTHERWISE, INCLUDING BUT NOT LIMITED TO 
WARRANTIES OF MERCHANTABILITY, TITLE, FITNESS FOR A PARTICULAR PURPOSE 
OR NONINFRINGEMENT. LICENSEE MAY HAVE OTHER STATUTORY RIGHTS. 
HOWEVER, TO THE FULL EXTENT PERMITTED BY LAW, THE DURATION OF 
STATUTORILY REQUIRED WARRANTIES, IF ANY, SHALL BE LIMITED TO THE 
SHORTER OF (I) THE STATUTORILY REQUIRED PERIOD OR (II) THIRTY (30) DAYS 
FROM LICENSEE’S ACCEPTANCE OF THIS AGREEMENT. 
 

8. Limitation of Liability.  
  
a. NEITHER FLEXERA SOFTWARE NOR ITS SUPPLIERS, IF ANY, SHALL BE LIABLE FOR 

INDIRECT, SPECIAL, INCIDENTAL, OR CONSEQUENTIAL DAMAGES, OR FOR DAMAGE 
TO SYSTEMS OR DATA, EVEN IF FLEXERA SOFTWARE HAS BEEN ADVISED OF THE 
POSSIBILITY OF SUCH DAMAGES.  FLEXERA SOFTWARE'S LIABILITY FOR ANY 
DAMAGES HEREUNDER SHALL IN NO EVENT EXCEED THE AMOUNT OF LICENSE FEES 
THAT LICENSEE HAS PAID TO FLEXERA SOFTWARE. 
 

b. FOR USERS WITHIN EUROPE, THE MIDDLE EAST, AFRICA, OR INDIA, NO PERSON WHO 
IS NOT A PARTY TO THIS AGREEMENT SHALL BE ENTITLED TO ENFORCE ANY TERMS 
OF THE SAME UNDER THE CONTRACTS (RIGHTS OF THIRD PARTIES) ACT 1999.  
 

c. FLEXERA SOFTWARE DOES NOT LIMIT OR EXCLUDE ITS LIABILITY FOR DEATH OR 
PERSONAL INJURY CAUSED BY ITS GROSS NEGLIGENCE OR WILLFUL MISCONDUCT. 
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9. Termination.  Licensee’s license may be terminated by Flexera Software if (a) Licensee fails to make payment 

and/or (b) Licensee fails to comply with the terms of this Agreement within ten (10) days after receipt of written 
notice of such failure.  In the event of termination, Licensee must cease using the Software, destroy all copies of 
the Software (including copies in storage media), if applicable, and certify such destruction to Flexera Software.  
This requirement applies to all copies in any form, partial or complete.  Upon the effective date of any 
termination, Licensee relinquishes all rights granted under this Agreement.  If Licensee continues to use the 
Software after any termination of the applicable license under this Agreement, Flexera Software reserves the 
right to all remedies at law, including, but not limited to, reporting of such prohibited use to applicable law 
enforcement agencies and report of such prohibited use to anti-piracy agencies. 
 

10. Use of Try and Die Functionality.  If Licensee has licensed the Premier edition of the Software, Licensee may 
internally access and use the functionality labeled “Try and Die”  solely for the purposes of applying the Try 
and Die functionality processes and/or restrictions to Licensee’s products and distributing such products to 
Licensee’s end users for their trial purposes for a pre-determined period of time.  Notwithstanding the 
foregoing, Licensee agrees that the total revenue from Licensee’s products utilizing the Try and Die 
functionality will not exceed US$10,000,000.  Each product that is managed by a unique product version 
key/packaging license is considered to be a separate product hereunder.  A product version key/packaging 
license identifies a protected trial product and allows the Licensee to unprotect, unpack and use a protected 
product.  

 
11. Activation Capabilities.  For existing users of the InstallShield Activation Service, should Licensee elect to 

access and use the InstallShield Activation Service (which can only be used in conjunction with the Try and 
Buy functionality of the product), the terms and conditions at 
http://www.installshield.com/products/installshield/activationservice/info/agreement.asp will apply to 
Licensee’s use of the service and will supplement Licensee’s use of the Software hereunder. 

 
12. Dual-Media Software. Licensee may receive the Software in more than one medium (electronic and on a DVD, 

for example).  Receipt of the Software in more than a single manner (electronic or on a DVD, for example) does 
not expand the license rights granted to Licensee hereunder.  Licensee’s use of the Software is limited to the 
number of licenses (instances) that Licensee has acquired overall, regardless of number or type of media on 
which it has been provided. 

 
IV. GENERAL TERMS 

 
The terms set forth in this Article IV shall apply to all Software licensed under this Agreement.   

 
1. Assignment/Transfer of Software.  Licensee may not, by operation of law or otherwise, transfer any license 

rights or other interests in Evaluation Software, Limited Edition Software, or Software labeled “Not for Resale” 
or “NFR.”  Licensee may  transfer a license granted hereunder, on a permanent basis, provided (i) that such 
transfer is the result of a merger, acquisition or other corporate action (such as a divestiture), (ii) Licensee 
permanently and wholly transfers all Licensee’s rights and obligations under this Agreement; (iii) Licensee 
retains no instances or copies (whole or partial); (iv) Licensee permanently and wholly transfers all of the 
Software (including component parts, media, printed materials, upgrades, prior versions, and authenticity 
certificates); and (v) the transferee agrees to abide by all the terms of this Agreement.   Licensee may not 
transfer this license or the Software directly or indirectly for any other reason without Flexera Software’s prior 
written consent, which may be withheld for any reason.  Transfers that are the result of employee turnover or 
reassignment are allowed, provided that such transfers do not occur more frequently than annually. 
 

2. Usage Data.  Licensee understand that Flexera Software may utilize technology that gathers information about 
Licensee’s computer system, however, such data is used solely for the purpose of understanding machine types 

http://www.installshield.com/products/installshield/activationservice/info/agreement.asp
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and other system-oriented information and does not contain any personally identifiable information of Licensee. 
 

3. Compliance.   
 
a. Verification/Audits.  Upon Flexera Software’s reasonable request, Licensee will furnish Flexera Software 

with a signed statement confirming whether the Software is being used by Licensee in accordance with this 
Agreement.  Further, during the term of this Agreement and for a period of one (1) year thereafter, with 
prior reasonable notice of at least five (5) days, Flexera Software may audit Licensee for the purpose of 
verifying the information provided by Licensee under this Agreement, and for the purpose of verifying that 
Licensee is conforming to the terms of this Agreement.  Any such audit shall be conducted during regular 
business hours at Licensee’s facilities and shall not unreasonably interfere with Licensee’s business 
activities.  If an audit reveals an underpayment or that the Licensee’s usage is greater than the License 
Level, then the Licensee shall immediately pay the difference in License fees and, if applicable, Support 
and Maintenance fees to bring the License Level into compliance.  If an audit reveals that (i) Licensee has 
intentionally misrepresented its usage of the Software, (ii) Licensee materially breached this Agreement, or 
(iii) the Usage Level is more than 5% over the License Level, then Licensee shall pay Flexera Software’s 
reasonable costs of conducting the audit in addition to any fees due to Licensee’s misrepresentation or 
material breach.  Audits shall be conducted no more than once annually. 
 

b. Validation of Use.  In order to protect the Software from unauthorized use and in order to confirm 
Licensee’s compliance with the license grants and restrictions set forth in this Agreement, the Software 
may contain validation procedures designed to detect and report to Flexera Software information 
identifying usage potentially violating the terms of this Agreement. This information does not contain any 
personally identifiable information of Licensee or the end user. 

 
4. Redistributable Files.  The Software component parts may not be separated for use on more than one computer, 

except as set forth in this Agreement.  Licensee may copy the files specifically identified in the documentation 
as “redistributables” and redistribute such files to Licensee’s end users of Licensee’s products, provided that:  
(a) such products add primary and substantial functionality to the redistributables, (b) all copies of the 
redistributables must be exact and unmodified; and (c) Licensee grants Licensee’s end users a limited, personal, 
non-exclusive and non-transferable license to use the redistributables only to the extent required for the 
permitted operation of Licensee’s products and not to distribute them further.  Licensee will reproduce with the 
redistributables all applicable trademarks and copyright notices that accompany the Software, but Licensee may 
not use Flexera Software’s name, logos or trademarks to market Licensee’s products. 
 

5. Third-Party Code.  The Software may contain or be provided with components subject to the terms and 
conditions of third party software licenses (“Third Party Software”).  Third Party Software may be identified 
in the Documentation, or Flexera Software may provide a list of the Third Party Software for a particular 
version of the Software to Licensee upon Licensee’s written request.  To the extent required by the license that 
accompanies the Third Party Software, the terms of such license will apply in lieu of the terms of this 
Agreement with respect to such Third Party Software, including, without limitation, any provisions governing 
access to source code, modification or reverse engineering.  Licensee is solely responsible for complying with 
the terms and conditions of such Third Party Software. 

 
6. Controlling Law.  For Licensees in Japan, this Agreement will be governed by the laws of Japan; for Licensees 

in Europe, Middle East, Africa, or India, this Agreement will be governed by the laws of England and Wales 
and Licensee submit to the jurisdiction of the courts of England and Wales; for Licensees in New Zealand or 
Australia this Agreement will be governed by the laws of the State of Victoria, Australia; for Licensees outside 
the countries listed above, this Agreement will be governed by the laws of California, USA, excluding conflicts 
of law. This Agreement is not subject to the United Nations Convention on Contracts for the Sale of Goods. 
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7. Survival. Sections I.4 (Disclaimer), I.5 (Limitation of Liability), II.2 (Disclaimer), II.3 (Limitation of Liability), 
III.1.f (License Restrictions), III.3 (Ownership), III.4 (Payment and Delivery), III.5 (Taxes), III.7.c 
(Disclaimer), III.8 (Limitation Liability), III.9 (Termination), and all of this Article IV (General Terms), as well 
as any provision that by the very nature of which should survive, shall survive any termination or expiration of 
this Agreement. 

 
8. Confidential Information. Each party agrees that all business and/or technical information that is received by a 

party (“Receiving Party”) from the disclosing party (“Disclosing Party”) that a) is in written, recorded, 
graphical or other tangible form and is marked "Confidential" or “Trade Secret” or similar designation; b) is in 
oral form and identified by the Discloser as "Confidential" or “Trade Secret” or similar designation at the time 
of disclosure, with subsequent confirmation in writing within thirty (30) days of such disclosure; or c) the nature 
of which could reasonably be construed to be confidential, shall be considered the confidential property of the 
Disclosing Party (“Confidential Information”). Any software, documentation or technical information 
provided by Flexera Software (or its agents), performance information relating to the Software, and the terms of 
this Agreement shall be deemed Confidential Information of Flexera Software without any marking or further 
designation. Except as expressly authorized herein, for a period of three (3) years following the disclosure date 
of Confidential Information to the Receiving Party (the "Protection Period"), the Receiving Party will hold in 
confidence and not make any unauthorized use or disclosure of any Confidential Information. The Protection 
Period for Confidential Information marked or otherwise identified as “Trade Secret” shall be for so long as 
such information remains a trade secret.  The Receiving Party’s nondisclosure obligation shall not apply to 
information that: (a) was rightfully in its possession or known to it prior to receipt of the Confidential 
Information; (b) is or has become public knowledge through no fault of the Receiving Party; (c) is rightfully 
obtained by the Receiving Party from a third party without breach of any confidentiality obligation; (d) is 
independently developed by employees of the Receiving Party who had no access to such information; or (e) is 
required to be disclosed pursuant to a regulation, law or court order (but only to the minimum extent required to 
comply with such regulation or order and with advance notice to the Disclosing Party). The Receiving Party 
acknowledges that disclosure of Confidential Information would cause substantial harm for which damages 
alone would not be a sufficient remedy, and therefore that upon any such disclosure by the Receiving Party the 
Disclosing Party shall be entitled to appropriate equitable relief in addition to whatever other remedies it might 
have at law. 
 

9. Company Name and Logo.  Flexera Software may include Licensee’s company name and logo in a list of 
Flexera Software customers and/or partners. 

 
10. Severability. If any provision of this Agreement shall be adjudged by any court of competent jurisdiction to be 

unenforceable or invalid, that provision shall be limited to the minimum extent necessary so that this Agreement 
shall otherwise remain in effect. 

 
11. Amendments; Waivers. No supplement, modification, or amendment of this Agreement shall be binding, unless 

executed in writing by a duly authorized representative of each party to this Agreement. No waiver will be 
implied from conduct or failure to enforce or exercise rights under this Agreement, nor will any waiver be 
effective unless in a writing signed by a duly authorized representative on behalf of the party claimed to have 
waived. No provision of any purchase order or other business form employed by Licensee will supersede the 
terms and conditions of this Agreement, and any such document relating to this Agreement shall be for 
administrative purposes only and shall have no legal effect. 

 
12. Choice of Language. The original of this Agreement has been written in English. Licensee waives any rights it 

may have under the law of its country to have this Agreement written in the language of that country. 
 

13. Independent Contractors. The parties to this Agreement are independent contractors. There is no relationship of 
partnership, joint venture, employment, franchise or agency created hereby between the parties. Neither party 
will have the power to bind the other or incur obligations on the other party’s behalf without the other party’s 
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prior written consent. 
 

14. U.S. Government End-Users. The Software is commercial computer software.  If the User or Licensee of the 
Software is an agency, department, or other entity of the United States Government, the use, duplication, 
reproduction, release, modification, disclosure, or transfer of the Software, or any related documentation of any 
kind, including technical data and manuals, is restricted by a license agreement or by the terms of this 
Agreement in accordance with Federal Acquisition Regulation 12.212 for civilian purposes and Defense Federal 
Acquisition Regulation Supplement 227.7202 for military purposes. The Software was developed fully at 
private expense. All other use is prohibited.  Licensee shall flow-down this provision to any of its authorized 
sublicensees (including but not limited to any Licensee Products, as applicable). 

 
15. Export Compliance. Licensee acknowledges that the Software is subject to export restrictions by the United 

States government and import restrictions by certain foreign governments. Licensee shall not and shall not 
allow any third-party to remove or export from the United States or allow the export or re-export of any part of 
the Software or any direct product thereof: (a) into (or to a national or resident of) any embargoed or terrorist-
supporting country; (b) any end user who has been prohibited from participating in United States export 
transactions by any federal agency of the United States government; (c) to any country to which such export or 
re-export is restricted or prohibited, or as to which the United States government or any agency thereof requires 
an export license or other governmental approval at the time of export or re-export without first obtaining such 
license or approval; or (d) otherwise in violation of any export or import restrictions, laws or regulations of any 
United States or foreign agency or authority. Licensee agrees to the foregoing and warrants that it is not located 
in, under the control of, or a national or resident of any such prohibited country or on any such prohibited party 
list. The Software is further restricted from being used for the design or development of nuclear, chemical, or 
biological weapons or missile technology, or for terrorist activity, without the prior permission of the United 
States government. 
 

16. Third-Party Code.  The Software may contain or be provided with components subject to the terms and 
conditions of “open source” software licenses (“Open Source Software”).  Open Source Software may be 
identified in the Documentation, or Flexera Software shall provide a list of the Open Source Software for a 
particular version of the Software to Licensee upon Licensee’s written request.  To the extent required by the 
license that accompanies the Open Source Software, the terms of such license will apply in lieu of the terms of 
this Agreement with respect to such Open Source Software, including, without limitation, any provisions 
governing access to source code, modification or reverse engineering. 
 

17. Equal Opportunity. Flexera Software agrees that it does not and will not discriminate against any employee or 
applicant for employment because of race, color, religion, age, sex, handicap, national origin, or sexual 
orientation. 
 

18. Ambiguities.  Each party and its counsel have participated fully in the review and revision of this Agreement.  
Any rule of construction to the effect that ambiguities are to be resolved against the drafting party shall not 
apply in interpreting this Agreement. 
 

19. Remedies Cumulative.  Except as otherwise expressly stated in this Agreement, the rights and remedies of the 
parties under this Agreement are cumulative and not exclusive of any rights or remedies to which the parties are 
entitled by law.  The exercise by either party of any right or remedy under this Agreement or under applicable 
law will not preclude such party from exercising any other right or remedy under this Agreement or to which 
such party is entitled by law. 
 

20. Entire Agreement. This Agreement is the complete and exclusive statement of the mutual understanding of the 
parties and supersedes and cancels all previous written and oral agreements and communications relating to the 
subject matter of this Agreement. 
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Addendum 1 
Service Provider Addendum 

This addendum applies to licenses of Software that Licensee purchases to use in the provision of services to its 
Customers, as defined below.  Any terms not defined in this Addendum shall have the meanings ascribed to them in 
the Agreement.  Unless otherwise set forth herein, the provisions of this Addendum shall be in addition to, and not 
in lieu of, the terms included in the main body of the Agreement. 
 
1. Definitions. 

“Customers” means the customers of Licensee for which Licensee has purchased a license to use the Software to 
provide Software Engineering Services.  Licensee shall be solely responsible for the Customer relationship; Flexera 
Software shall have no obligations whatsoever to Customers. 

“Software Engineering Services” means those services which Licensee provides to Customers utilizing the 
Software. 

2. Software License.  Subject to all of the terms and conditions of this Agreement and notwithstanding the license 
grant in Section III.1.a. of the Agreement, during the term specified on the applicable invoice, Flexera Software 
grants Licensee a nonexclusive, nontransferable license to use the Software and any related Documentation and 
Updates in accordance with the scope of the license defined herein, for the purpose of providing Software 
Engineering Services to Licensee’s Customers (a “License”).  Unless otherwise set forth in an Order Schedule, 
Licensee may install and operate the Software and Updates only on computers owned or leased by Licensee, 
located at (i) a Licensee Site or (ii) at a Customer location.   

3. Licensee Obligations. 

3.1. Representations.  Licensee shall not make any representations, guarantees or warranties of any type 
with respect to the specifications, features, capabilities or otherwise concerning the Products which are 
in addition to or inconsistent with those set forth in the product descriptions or promotional materials 
delivered by Flexera Software to Licensee hereunder.  In no event shall Licensee make any 
representation, warranty or guarantee by or on behalf of Flexera Software.  Licensee is not to re-brand 
or otherwise represent the software as anything other than the product name specified by Flexera 
Software LLC without express written approval from Flexera Software.  This shall include, but not be 
limited to, reports, splash screens, documentation and all other intellectual property.   

3.2. Business Practices.  Licensee agrees not to engage in any deceptive, misleading, illegal or unethical 
practices that may be detrimental to Flexera Software or its Products and agrees to comply with all 
applicable federal, state and local laws and regulations (including, without limitation, data protection, 
privacy and import and export compliance laws and regulations) in connection with its performance 
under this Agreement.     

3.3. Licensee Indemnity. Licensee will defend, indemnify and hold harmless Flexera Software from and 
against any loss, cost, liability or damage, including attorneys’ fees, for which Flexera Software 
becomes liable arising from or relating to:  (a) any breach by Licensee of any term of this Agreement, 
(b) the issuance by Licensee of any warranty or representation not authorized in writing by Flexera 
Software or (c) any other act or omission of Licensee in connection with the marketing or distribution 
of the Software under this Agreement. 

3.4. Software Engineering Services Site.  Upon request, Licensee shall identify the site of the performance 
of the Software Engineering Services. 

4. Trademarks.  Licensee may use Flexera Software’s trademarks in connection with the Software.    All displays 
of Flexera Software’s trademarks that Licensee intends to use will conform to reasonable guidelines provided 
from time to time by Flexera Software.  Flexera Software will have the right to approve all usage by Licensee of 
its trademarks.  Licensee will not use any of Flexera Software's trademarks in conjunction with another 
trademark. 
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